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Decisions of the United States 
Court of International Trade 


(Slip Op. 91-61) 


TORRINGTON Co., PLAINTIFF v. UNITED STATES, DEFENDANT, 
THK America, INC., ET AL., DEFENDANT-INTERVENORS 


Court No. 89-06-00357 


Plaintiff moves to strike defendant-intervenor THK America’s Motion for Partial Judg- 
ment on the Administrative Record pursuant to Rule 12(f) of the rules of this Court on the 
grounds that defendant-intervenor seeks an advisory opinion affirming the scope deter- 
mination of the International Trade Administration regarding linear motion devices and 
linear motion guides. 

Held: Defendant-intervenor’s motion for partial judgment on the agency record im- 
properly seeks an advisory opinion and is stricken from the record. 

[Plaintiff's motion to strike is granted.] 


(Dated July 15, 1991) 


Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr. and 
Lane S. Hurewitz) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Jeanne E. Davidson); of 
counsel: Dean Pinkert, Attorney-Advisor, Office of the Chief Counsel for Import Admini- 
stration, U.S. Department of Commerce, for defendant. 

Sonnenberg, Anderson, O’Donnell & Rodriguez (Steven P. Sonnenberg); of counsel: 
Michael A. Johnson, for defendant-intervenor THK America, Inc. 


MEMORANDUM OPINION AND ORDER 


TsoucaLas, Judge: Plaintiff, The Torrington Company (“Tor- 
rington”), moves pursuant to Rule 12(f) of the rules of this Court, to 
strike the Rule 56.1 motion be defendant-intervenor THK America, Inc. 
(“THK”) for partial judgment on the agency record. Torrington itself 
filed a motion for partial judgment on the agency record on June 11, 
1990, challenging the final determinations of the Department of Com- 
merce, International Trade Administration (“ITA”), in Final Determi- 
nations of Sales at Less Than Fair Value; Antifriction Bearings (Cther 
Than Tapered Roller Bearings) and Parts Thereof From Japan, 54 Fed. 
Reg. 19,101 (1989). In response, THK filed its own motion for partial 
judgment on the record on August 15, 1990, requesting that the Court 
“affirm[] the determination of the [ITA] that linear motion guides and 
linear motion devices, as defined by the ITA, do not fall within the scope 
of the investigation below and are properly excluded therefrom.” Mo- 
tion of Defendant-Intervenor, THK America, Inc., for Partial Judgment 
on the Administrative Record at 1. 
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The ITA, in the antidumping duty order published on May 15, 1989, 
did not include linear motion guides and linear motion devices within 
the scope of the order. 54 Fed. Reg. 20,905. In addition, Torrington did 
not contest the scope of the order in its motion for partial judgment and 
accompanying memorandum. Hence, THK was subject to no antidump- 
ing duties and can receive no relief as a result of any judgment of this 
Court. 

Broad discretion is accorded the court in determining whether to 
grant a motion to strike. United States v. Daewoo Int’l (Am.) Corp., 12 
CIT 889, 899, 696 F. Supp. 1534, 1543 (1988), modified,12CIT__, 704 
F. Supp. 1067 (1988); Beker Indus. Corp. v. United States, 7 CIT 199, 200 
585 F. Supp. 663, 665 (1984). However, the court generally is disposed 
against granting such motions since they constitute extraordinary 
remedies. Jimlar Corp. v. United States, 10 CIT 671, 673, 647 F. Supp. 
932, 934 (1986). 

A similar situation to the present on existed in Rose Bearings Lid. v. 
United States,14CIT__, 751 F. Supp. 1545 (1990), where the plaintiff 
had sought judgment affirming the ITA determination which had come 
out in its favor. In dismissing plaintiffs action, the court reiterated the 
axiom that “federal courts have no power to decide issues that do not 
present a ‘real and substantial controversy admitting of specific relief 
through a decree ofaconclusive character.’”14CITat___, 751 F. Supp. 
at 1546 (quoting Aetna Life Ins. Co. v. Haworth, 300 U.S. 227, 241 
(1937)). 

The Court may hear only those actions which involve actual cases or 
controversies where adjudication “can redress some injury suffered by a 
litigant.” Nuove Indus. Elettriche di Legnano S.p.A. v. United States, 14 
CIT___,__—«, 739 F. Supp. 1567, 1569 (1990). In the case at bar, THK 
has suffered no injury. It prevailed at the administrative level and now 
seeks a judgment from the Court affirming that favorable determina- 
tion. Such a judgment would constitute an advisory opinion and, for the 
reasons stated above, the Court is prohibited from issuing such an opin- 
ion. 

The Court finds that the extraordinary remedy sought be plaintiff is 
appropriate. Accordingly, it is hereby 

ORDERED plaintiff’s motion to strike is granted, and it is further 

ORDERED that defendant-intervenor’s motion for partial judgment on 
the agency record, and the accompanying memorandum, will be 
stricken from the record. 
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(Slip Op. 91-62) 
GENERAL Motors Corp., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 87-03-00471 


Plaintiff challenges Customs’ decision to deny item 807.00, TSUS, treatment to Ameri- 
can made automobile components that were exported to Mexico for assembly and then re- 
entered as operative automobiles as a result of certain painting (topcoating) operations 
performed during the assembly process. 

Held: Item 807.00, TSUS, provides a tariff allowance for American articles assembled 
abroad so long as: (1) they required no further fabrication, (2) they can be readily identi- 
fied within the assembled article, and (3) they have not been advanced in value or im- 
proved in condition except by assembly and operations incidental thereto, during the 
period of exportation. 

The uncontroverted evidence supports plaintiff's contention that the painting opera- 
tions performed in the Ramos Arizpe plant are incidental to the assembly of the automo- 
biles and therefore do not preclude plaintiff's product from eligibility for item 807.00, 
TSUS, treatment upon re-entry. 

[Case submitted for trial and heard; judgment in favor of plaintiff. ] 


(Decided July 23, 1991) 


Ross & Hardies (Joseph S. Kaplan and Michelle F. Forte) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Saul Davis, Senior Trial Counsel; of counsel: Stephen 
Berke, Attorney, United States Customs Service, for defendant. 


OPINION 


Tsouca.as, Judge: Plaintiff, General Motors Corporation (“GM”), in- 
itiated this action to challenge denial of a protest seeking item 807.00, 
Tariff Schedules of the United States (“TSUS”), allowances for certain 
domestic automobile components exported for assembly. Plaintiff avers 
that Customs improperly withheld the tariff adjustments because all 
the item 807.00, TSUS, requirements were fulfilled. 

Defendant maintains that GM’s petition for item 807.00, TSUS, 
treatment was properly denied because, in the course of the painting 
process, the American made components were substantially advanced 
in value or improved in condition in a manner that was neither minor 
nor incidental to assembly. Defendant supports this position by noting 
that pertinent cost and time comparisons demonstrate that the painting 
operations constitute a substantial fraction of total cost and assembly 
time and cannot be deemed minor and the painting operations could 
have readily been performed upon re-entry in the United States and 
therefore can not be considered incidental to assembly. 

The Court, after thorough examination of the applicable law, and hav- 
ing carefully considered the body of evidence put forth by the parties, 
finds that plaintiff has adequately established the eligibility of its prod- 
ucts for preferential tariff treatment pursuant to item 807.00, TSUS. 
Hence, Customs is directed to reliquidate plaintiff's entries and grant 
item 807.00, TSUS, allowances for the components denied such treat- 
ment due to the contested painting operations. 
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BACKGROUND 


The merchandise at issue consists of stamped sheet metal automobile 
components manufactured by GM in the United States and then ex- 
ported to Mexico, between 1986 and 1987, for assembly into operable 
motor vehicles. Upon completion, the automobiles were reentered into 
the United States for ultimate sale wherein plaintiff sought a tariff al- 
lowance for the value of the exported components in accordance with 
item 807.00, TSUS. Although some allowances were granted,1 Customs 
denied allowances to all components that had undergone finish painting 
(pigmented topcoating) because “[flinish painting vehicle parts is not of 
such a minor nature as to be considered incidental to the main assembly 
process” and “[i]f performed abroad, finish painting amounts to a fabri- 
cation that advances the vehicles in value and condition, beyond the 
meaning of [item 807.00].” Treasury Ruling Letter 553340 (Joint exhibit 
2). 

Plaintiff subsequently commenced the instant action to challenge 
Customs’ denial of item 807.00, TSUS, allowances for components that 
underwent topcoating during the assembly process. Trial was com- 
menced in August, 1990, before Chief Judge Re. Subsequent to trial, 
Chief Judge Re retired from the Court and this case was reassigned to 
Judge Tsoucalas. 

Among the witnesses that testified at trial were Mr. Robert Stramy, 
manager of the Ramos Arizpe plant during the time at issue, testifying 
on plaintiffs behalf, and Mr. Steven Pinter, a Customs law specialist 
employed in the Office of Regulations and Rulings at Customs head- 
quarters, who testified for defendant. 

The evidence adduced at trial indicates that the prefabricated auto- 
mobile components were transported to plaintiff's Ramos Arizpe plant 
via rail car, where they arrived immediately ready for manufacture into 
motor vehicles. Transcript (“TR”) at 20-21. Assembly was performed in 
five general operation groups: body shop, paint shop, chassis line, trim 
shop and final process. Plaintiff’s Exhibit (“P1. Ex.”) 3. 

In the body shop, various major component subassemblies were fitted 
together and spot welded to create the carcass or body of the automobile. 
Mr. Stramy illustrated for the Court the complexity of the operations ef- 
fected in the body shop, adding that this department not only contained 
the most complicated equipment but was also the most labor intensive. 
TR at 22-31. As explained by the witness, when the fitting and welding 
operations are completed, the partially assembled body travels via an 
overhead conveyor to the next operations group, the paint shop. TR at 
31-32. 

Upon arrival in the paint shop, the body is cleaned and sprayed witha 
protective zinc phosphate compound. Next, to further retard corrosion, 
the entire body is submerged in an electro deposition primer tank (“Elpo 


1 The parties are in agreement that components that had undergone assembly and various other miscellaneous op- 
erations, but had not undergone finish painting operations, were granted item 807.00, TSUS, treatment. 
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tank”), and then baked, sanded, treated with a sealant and baked again. 
TR at 32-33; Pl. Ex. 3B. This is followed by an application of surface 
primer. At this point topcoat application occurs and the body is oven 
cured. TR at 34. Finally the body is waxed and sent along to the trim 
shop. Id. 

Once in the trim shop, the body undergoes all electrical wiring as well 
as the installation of the steering column, the gearshift lever and the in- 
strument panel. Also installed while in the trim shop are the front and 
rear windshields, after which the body is inserted in the “water test 
booth” where intense rain conditions are simulated to detect any leak- 
age problems. TR 34-36. After the water test booth, the carpets, seats, 
and moldings are positioned and the body is conveyed to the chassis 
shop. 

The chassis shop is responsible for preparing the completed body for 
marriage to the engine and chassis frame. While the radiator, grille and 
gas tank are attached to the body, the engine, transmission, and frame 
are independently subassembled on a separate conveyor. Then the body 
and frame are joined. Pl. Ex. 3D; TR 36-37. Once this operation is com- 
pleted, bumpers are positioned, radiator and transmission fluids are 
added and tires are installed before the vehicle is rolled to final process. 

Final process is the last operations group in the assembly process. It 
consists mainly of manual detail work, sundry inspections, wheel align- 
ments and drive tests. Pl. Ex. 3E. Once the vehicles have completed final 
process, they are driven to the shipping lot to await importation back to 
the United States. 

At trial, plaintiff established that the total cost for the manufacture 
and assembly of one automobile was $7,127.42. Pl. Exs. 44, 45, 50, 51, 
and 52, collectively; see also Plaintiff's Appendix C. Of this sum, $763.47 
is attributed to the cost of the affected components, .i.e. (body-in-white), 
including freight charges and cost of assembly. Pl. Ex. 45, 48, 51, and 
Defendant’s Exhibit C, collectively; see also Plaintiff's Appendix B. 
Moreover, plaintiff's records further indicated the total time expendi- 
ture for assembly of a vehicle is approximately 39.43 standard labor 
hours (“SLH”). Pl. Ex. 45. By way of contrast, the total time allocated to 
paint shop activities is 7 . 57 SLHs per assembled body, with only 3.63 
SLHs devoted exclusively to topcoating operations. P/ . Ex. 46. Finally, 
total cost of paint shop operations is $113.70, $54.53 of which is attrib- 
uted solely to topcoating. Id.; see also Plaintiff's Appendix A. 


DISCUSSION 


As is by now well established, Customs’ classifications are presumed 
to be correct. 28 U.S.C. § 2639(a)(1) (1982). Therefore, in order to pre- 
vail, the party challenging said decision must overcome this presump- 
tion of correctness and affirmatively prove proper classification. Id.; 
Brookside Veneers, Ltd. v. United States, 847 F.2d 786, 787 (Fed. Cir.), 
cert. denied, 109 S. Ct. 369 (1988). The same criterion applies for tariff 
allowance eligibility claims. 





10 CUSTOMS BULLETIN AND DECISIONS, VOL. 25, NO. 33, AUGUST 14, 1991 


American goods that are exported solely for the purpose of assembly 
are afforded special duty allowances under the TSUS. Item 807.00, 
TSUS (1986), provides: 


Articles assembled abroad in whole or in part of fabricated compo- 
nents, the product of the United States, which (a) were exported in 
condition ready for assembly without further fabrication, (b) have 
not lost their physical identity in such articles by change in form, 
shape, or otherwise, and (c) have not been advanced in value or im- 
proved in condition abroad except by being assembled and except by 
operations incidental to the assembly process such as cleaning, lu- 
bricating, and painting 
shall be dutiable at the full value of the imported article, minus the cost 
of such products of United States origin. Thus, in order to qualify for 
item 807.00, TSUS, allowances, a party must satisfy each of the afore- 
mentioned conditions. Samsonite Corp. v. United States, 12 CIT 1146, 
1147, 702 F. Supp. 908, 909 (1988), aff'd, 889 F.2d 1074 (Fed. Cir. 1989); 
Proctor & Gamble Distrib. Co. v. United States, 11 CIT 450, 451 (1987). 

In the instant action, defendant concedes that plaintiff's components 
were ready for assembly as exported (item 807.00 (a) ), and have not lost 
their physical identity within the finished product (item 807.00(b)). The 
Court’s analysis, therefore, is limited to whether the components have 
been advanced in value or improved in condition except by assembly and 
operations incidental thereto (item 807.00(c)). More precisely, the con- 
troversy centers around whether certain painting operations effectu- 
ated during the assembly process should be deemed permissible as 
“incidental to assembly.” 

The question of what can be deemed “incidental to assembly” is not 
new to our court. Indeed, the court has had ample occasion to, and taken 
great care in, delineating the range of operations to be regarded “inci- 
dental to assembly.” See, e.g., United States v. Mast Indus., Inc., 69 
CCPA 47, 668 F.2d 501 (1981); United States v. Oxford Indus., Inc., 69 
CCPA 55, 668 F.2d 507 (1981); Miles v. United States, 65 CCPA 32, 
C.A.D. 1202, 567 F.2d 979 (1978); E. Dillingham, Inc. v. United States, 
60 CCPA 39, C.A.D. 1078, 470 F.2d 629 (1972); Samsonite, 12 CIT 1146, 
702 F. Supp. 908; L’eggs Prods., Inc. v. United States, 13CIT__, 704 F. 
Supp. 1127 (1989); Surgikos, Inc. v. United States, 12 CIT 242 (1988); 
Zwicker Knitting Mills v. United States, 82 Cust. Ct. 34, 469 F. Supp. 727 
(1979), aff'd, 67 CCPA 37, 613 F.2d 295 (1980); Baylis Bros. Co. v. 
United States, 64 Cust. Ct. 256, C.D. 3987 (1970), aff'd, 59 CCPA 9, 
C.A.D. 1026, 451 F.2d 643 (1971). 

In these instances, the court often has referred to the legislative his- 
tory of item 807.00, TSUS, for assistance in determining what “Con- 
gress intended to be considered ‘incidental to the assembly process.’” 
Zwicker, 82 Cust. Ct. at 47, 469 F. Supp. at 736; accord, Mast, 69 CCPA 
at 53, 668 F.2d at 505; Oxford, 69 CCPA at 60, 668 F.2d at 510. In so do- 
ing, it has construed Congress’ objective to “permit duty-free treatment 
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of acomponent manufactured in the United States if subjected to an op- 
eration ‘of a minor nature.’” Id. 

Specifically, the legislative history of item 807.00, TSUS, chronicles 
modifications made to the allowance provision and explains the reasons 
for the changes. “It appears that under the language of item 807.00 mi- 
nor operations such as painting incidental to assembly abroad may be 
precluded, and that in certain respects the item is ambiguous.” H.R. 
Rep. No. 342, 89th Cong., 1st Sess. 48. 

In a further attempt to “facilitate interpretation and to remove doubt 
as to the operations that were deemed ‘incidental to the assembly proc- 
ess,” Congress provided as “specific examples operations ‘such as 
cleaning, lubricating, and painting’ .” Zwicker, 82 Cust. Ct. at 48, 469 F. 
Supp. at 737 (emphasis in original). These miscellaneous operations, 
Congress recognized, albeit not part of the assembly process, are often 
inextricably related to it. 


It iscommon practice in assembling mechanical components to per- 
form certain incidental operations which cannot always be pro- 
vided for in advance. For example, in fitting the parts of a machine 
together, it may be necessary to remove rust; to remove grease, 
paint, or other preservative coatings; to file off or otherwise remove 
small amounts of excess material; to add lubricants; or to paint or 
apply other preservative coatings. * * * Such operations, if of a mi- 
nor nature incidental to the assembly process, whether done be- 
fore, during, or after assembly, would be permitted even though 
they result in an advance in value of the U.S. components in the ar- 
ticle assembled abroad. 


H.R. Rep. No. 342, 89th Cong., 1st Sess. 49 (emphasis added). 

The Senate Finance Committee elaborated further with reference to 
their purpose in effecting the proposed changes. The Committee noted 
that the bill was intended to “(1) clarif[y] the type of articles which may 
be exported for assembly and then reimported; and (2) enlarge/] the 
class of activities which may be performed abroad without subjecting the 
U.S. product to duty.” S. Rep. No. 530, 89th Cong., 1st Sess. 34, reprinted 
in, 1965 U.S. Code Cong. Admin. News 3449 (emphasis added). 

In Zwicker, the court considered the examples provided by Congress 
in determining that the operation at issue therein, the fingertipping of 
knit glove shells, was “clearly not ejusdem generis with ‘cleaning, lubri- 
cating, and painting.’” 82 Cust. Ct. at 48, 469 F. Supp. at 737. The court 
went on to explain that the fingertipping operations could not be consid- 
ered minor because they constituted “a critical step prior to assembly” 
without which further assembly could not occur. Jd. (emphasis added). 

By contrast, the operation at issue herein is clearly ejusdem generis 
with Congress’ examples. Indeed, it is eo nomine one of those examples. 
Moreover, unlike the fingertipping operations involved in Zwicker, 
which were a prerequisite to assembly completion, the painting opera- 
tion at issue here is not critical to complete the assembly of the affected 
components. This is best evidenced by the fact that the affected 
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components are already assembled before they undergo the painting op- 
erations. 

In two later cases, Mast and Oxford, our appellate court was required 
to determine whether certain buttonholing and pocketsplitting opera- 
tions performed during assembly were properly deemed “incidental to 
assembly.” 69 CCPA 47, 668 F.2d 501; 69 CCPA 55, 668 F.2d 507. Here 
again the court had to extrapolate whether the challenged operations 
were of the sort Congress considered of a minor nature and incidental to 
assembly. While contemplating Congress’ examples of permissible op- 
erations, the court noted that “the statute sets forth painting of a com- 
ponent as an example of permissible operations incidental to assembly. 
It is difficult to visualize a situation where the sole purpose of painting 
would be to facilitate assembly, or even where painting would be essen- 
tial to the assembly process.” Mast, 69 CCPA at 53, 668 F.2d at 505. 

The court in Mast and Oxford went on to specify various relevant fac- 
tors which should be considered to determine whether the challenged 
operations were “incidental to assembly” and minor in nature. Among 
the factors examined were: (a) whether the cost of the challenged opera- 
tion was substantial relative to the cost of the affected components, (b) 
whether the time required to perform the challenged operation was sig- 
nificant relative to the time required for assembly of the entire article, 
and (c) whether the operation was so related to the assembly process 
that it would “logically [be] performed during assembly.” Mast, 69 
CCPA at 54, 668 F.2d at 506; accord, Oxford, 69 CCPA at 60, 668 F.2d at 
511. 

While defendant acknowledges that the standards enunciated in Mast 
are squarely applicable here, it maintains that the relevant comparison 
should be between the cost and time expenditure of the entire paint shop 
operations versus the cost and time expenditure of the affected compo- 
nents. This suggestion implies either an erroneous interpretation of the 
guidelines set forth in Mast, or a misunderstanding of the challenged op- 
erations. The Mast court unambiguously stated that it compared the 
“cost of the [challenged] operation relative to the cost of the affected 
component and the time required by the operation relative to the time 
required for assembly of the whole article.” 69 CCPA at 54, 668 F.2d at 
506. 

With reference to what operations are “challenged”, there is no doubt 
that all of the operations performed in the paint shop are not at issue 
herein. Customs itself noted in its rulings that the preservative coating 
operations that make up the rest of the paint shop operations were in 
conformity with the spirit of item 807.00. Therefore, for defendant to 
now demand the use of cost and time figures of all paint shop operations 
when performing Mast comparisons is irrational. Only the figures di- 
rectly attributed to the challenged finish painting operations will render 
a truthful computation of whether the operation is indeed of a minor 
nature. 
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Applying the Mast criteria to the case at bar, the Court finds that the 
cost of topcoating is but a fraction, i.e. 14%, of the cost of the affected 
components. In addition, the time expended in the topcoating opera- 
tions accounts for less than four SLHs out of a total assembly time of 
over thirty-nine SLHs. Finally, with respect to the “logical relation to 
assembly” standard, plaintiff has painstakingly demonstrated that for 
reasons of economics as well as design, the topcoating operation is most 
logically performed during the assembly process. See Plaintiff’s Post 
Trial Brief at 8-14. Hence, it would appear upon execution of the appro- 
priate cost and assembly time comparisons, which our appellate court 
has sustained time and again, tlat ihe topcoating operation challenged 
herein is precisely the type of minor operation which Congress intended 
to be considered “incidental to assembly.” 

Customs, nevertheless, urges that total body finish painting is not en- 
compassed by item 807.00(c). Instead, defendant maintains, the term 
“painting” in item 807.00(c) is limited to only protective coatings and 
slight repair painting. In support of this position, Customs points to a 
longstanding agency practice embodied in its regulations and reminds 
the Court that great deference should be afforded to the statutory inter- 
pretation adopted by the administering agency. 

The regulation Customs refers to is 19 C.F.R. § 10.16 (1986) which 
states: 


(c) Operations not incidental to the assembly process. Any signifi- 
cant process, operation, or treatment other than assembly whose 
primary purpose is the fabrication, completion, physical or chemi- 
cal improvement of a component, or which is not related to the as- 
sembly process, whether or not it effects a substantial 
transformation of the article, shall not be regarded as incidental to 
the assembly and shall preclude the application of the exemption to 
such article. The following are examples of operations not consid- 
ered incidental to the assembly as provided under item 807.00, Tar- 
iff Schedules of the United States (19 U.S.C. 1202): 

(1) Melting of exported ingots and pouring of the metal into 
molds to produce cast metal parts; 

(2) Cutting of garment parts according to pattern from exported 
materials; 

(3) Painting primarily intended to enhance the appearance of an 
article or to impart distinctive features or characteristics; 

(4) Chemical treatment of components or assembled articles to 
impart new characteristics, such as showerproofing, permapress- 
ing, sanforizing, dying or bleaching of textiles; 

(5) Machining, polishing, burnishing, peening, plating (other 
than plating incidental to the assembly), embossing, pressing, 
stamping, extruding, drawing, annealing, tempering, case harden- 
ing, and any other operation, treatment or process which imparts 
significant new characteristics or qualities to the article affected. 


Defendant apparently operates under the impression that Congress 
intended the term “paint,” as used in the examples to item 807.00, 
TSUS, to mean exclusively “preservative paint or coating, including 
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preservative metallic coating, lubricants, or protective encapsulation.” 
19 C.F.R. § 10.16(b)(3). However, defendant’s only support for this con- 
tention is found in its own regulation and the testimony of Mr. Pinter 
who was involved in the drafting of 19 C.F.R. § 10.16. In light of thesig- 
nificant authority refuting defendant’s position, such scant evidence 
will not suffice. 

It is a general rule that statutory terms are presumed to have their 
common or dictionary meanings. Brookside, 847 F.2d at 789. Accord- 
ingly, one who argues otherwise must prove that something other than 
the common or dictionary meaning was intended. Id., (citing Rohm & 
Haas Co. v. United States, 727 F.2d 1095, 1097 (Fed. Cir. 1984)). 

Dictionaries and other lexicons are proper sources for the court to 
consult when determining a term’s common or commercial meaning. 
Austin Chem. Co., Inc. v. United States, 835 F.2d 1423, 1426 (1987). 
Paint is defined in Van Nostrand’s Scientific Encyclopedia 2117 (7th ed. 
1989) asa 


term[] used to describe a wide variety of materials designed to ad- 
here to a substrate and act as a thin, plasticlike layer. Paints are 
available for decorative, protective and other purposes. They can be 
decorative by covering defects (being opaque), by changing color, or 
by providing a desired gloss or sheen. Protective uses include 
shielding metals from corrosion, protecting plastics from degrada- 
tion caused by ultraviolet light, acting as a moisture barrier and 
providing mar and scratch resistance for wood or plastic surfaces. 


Other lexicographic sources characterize paint as a “substance consist- 
ing of a solid colouring matter dissolved in a liquid vehicle, as water or 
oil, used to impart a colour by being spread over a surface; also applied to 
the solid colouring matter alone,” The Oxford English Dictionary 69 (2d 
ed. 1989), and as a “mixture of a pigment and a suitable vehicle (as oil, 
water) that together form a liquid or paste that can be applied and 
spread (as with a brush, spray gun, roller) to a surface so as to form athin 
closely adherent coating that dries opaque and imparts color to the sur- 
face and that is often designed to protect the surface (as against weath- 
ering).” Webster’s Third New International Dictionary 1621 (1981). 

Defendant has not offered, nor has the Court found, anything in the 
statutory provision, the legislative history, or the various lexicons, to 
support the premise that Congress intended to restrict the meaning of 
the term paint. In fact, all definitions of the term, while acknowledging 
the protective qualities of paint, underscore the aspects relating to pig- 
mentation. Moreover, all the sources consulted noted that all paint, re- 
gardless of pigmentation, by its very nature functions as a protective 
coating. Given the ultimate use of the merchandise in this case, the 
Court has no doubt that the protective qualities of the topcoating opera- 
tion are significant. 

Under these circumstances, the Court is not inclined to infer words of 
limitation where Congress has so specifically omitted them and has in 
addition expressed an intent that the provision serve to “enlarge[] the 
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class of activities which may be performed abroad” without precluding 
item 807.00 eligibility. S. Rep. No. 530, 89th Cong., 1st Sess. 34, re- 
printed in, 1965 U.S. Code Cong. & Admin. News 3449. 

Finally, with respect to the longstanding administrative practice, the 
Court is well aware and need not be reminded that the administrative 
agency is often better equipped to interpret nuances in the statutes they 
are charged with administering. Accordingly, implementing regula- 
tions are consulted when the court seeks to construe ambiguous stat- 
utes. This notwithstanding, it is fundamental that longstanding 
administrative practice, if contrary to the plain and unambiguous 
meaning of the statute, will not attain legal propriety simply because it 
has been revered. C.J. Tower & Sons v. United States, 44 CCPA 40, 44 
(1957). Indeed, “it is axiomatic that when a tariff statute [is] construed 
by the court, it is the judicial decision and not the administrative prac- 
tice which is controlling.” L’eggs Prods.,13 CIT at__, 704 F. Supp. at 
1133. Therefore, while the agency’s understanding of statutory intent is 
often a valuable source of insight for the court to draw upon, it cannot be 
mechanically equated with legislative intent or, for that matter, be 
deemed automatically binding on this Court. 

Hence, the Court finds plaintiff has met the burden of proving eligibil- 
ity of its products to item 807.00 treatment. The finish painting opera- 
tions performed abroad are, by the criteria established by caselaw, 
minor and clearly subordinate to the assembly process. Moreover, any 
advancement in value or improvement in condition of the components 


clearly results from an operation which is “incidental to assembly.” 
Therefore, the Court finds that since all the prerequisites for item 
807.00, TSUS, treatment of the components at issue have been fulfilled, 
plaintiff's entries qualify for the tariff allowances. 


SE EB 


(Slip Op. 91-63) 
APPLE COMPUTER, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court Nos. 89-06-00336, 89-12-00643, and 90-07-00358 
(Decided July 25, 1991) 


Baker & McKenzie, (Bruce H. Jackson and Jay C. Clemens), for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, United States Department of Justice (Saul Davis) for 
defendant. 


MEMORANDUM OPINION AND ORDER 


DiCar.o, Judge: Plaintiff moves for he designation of court number 
89-06-00336 as a test case and for the suspension of court numbers 
89-12-00643 and 90-07-00358 (the “reserve cases”) under the pro- 
posed test case. Defendant initially sought stays of the reserve cases 
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pending the outcome of court number 89-06-00336 but now condition- 
ally consents to the designation and suspension provided suspension 
precludes plaintiff from voluntarily dismissing the suspended cases 
pursuant to Rule 41(a)(1)(A) of the Rules of this Court. The Court denies 
the motion to designate and suspend and the motions for stays. Plaintiff 
is granted until September 3, 1991 in which either to file complaints in 
the reserve cases or to dismiss those actions. 


BACKGROUND 


In the reserve cases, plaintiff commenced the actions by filing only a 
summons as authorized by Rule 3(a)(1) of the Rules of this Court. Since 
plaintiff has not filed complaints in the reserve cases, defendant has not 
been able to file an answer or to assert a counterclaim in those actions. 

Under Rule 84(e) of the Rules of this Court, “[a] motion for suspen- 
sion may be made at any time * * *.” (emphasis added.) Rule 41(a)(1) of 
the Rules of this Court provides in part, 


an action may be dismissed by the plaintiff without order of court 
(A) by filing a notice of dismissal * * * at any time before service by 
the adverse panty of an answer or motion for summary judgment, 
whichever occurs first, or (B) by filing a stipulation of 
dismissal * * *. 
(emphasis added.) Defendant seeks to preserve its ability to file counter- 
claims in the reserve cases by having the Court preclude voluntary dis- 
missal. 


DISCUSSION 


Defendant’s motion for a stay is based on Eastalco Aluminum Co. v. 
United States,14 CIT _, 750 F. Supp. 1135 (1990), adhered to after 
reconsideration, 15CIT___, 757 F. Supp. 1422 (1991), appeal docketed, 
Number 91-1234 (Fed. Cir. Mar. 5, 1991). In Eastalco, the government 
objected to the plaintiff's attempt to use Rule 41(a)(1)(A) to dismiss sus- 
pended cases after the government succeeded on its counterclaim in the 
test case. Under those circumstances, the Eastalco court prohibited 
plaintiff from exercising its Rule 41(a)(1)(A) rights after a final judg- 
ment had been rendered in the test case. 

In this case, defendant knew it had a counterclaim to assert prior toa 
decision on the motion for suspension and properly refused to give a 
blanket consent to suspension. See Eastalco, 14 CIT at __, 750 F. 
Supp. at 1142 (“The easy solution of not consenting to suspension until 
all pleadings were served * * * probably would not have occurred to de- 
fendant as an option to consider until it knew it had a counterclaim.”). 
In the absence of full consent from defendant, and because of the unset- 
tled nature of the legal questions presented in the motion to suspend, 
the Court, in its discretion, denies plaintiff's motion to designate court 
number 89-06-00336 a test case and suspend the reserve cases. The 
Court also denies defendant’s motions to stay the reserve cases. 

Under this approach, one of three things will occur: pleading in the 
reserve cases will continue, permitting defendant to perfect its counter- 





U.S. COURT OF INTERNATIONAL TRADE Ef 


claims; plaintiff will dismiss the reserve cases under Rule 41(a)(1)(A); or 
the cases will be dismissed for want of prosecution. 

Plaintiff filed the summons in court number 90—07-00358, the most 
recently filed of these three actions, on July 20, 1990. Under Rule 83(a) 
of the Rules of this Court, court number 90-07-00358 must be removed 
from the reserve calendar by July 31, 1991 or be subject to dismissal for 
lack of prosecution under Rule 83(c). The Court orders the Clerk of the 
Court to extend the time in which both reserve cases may remain on the 
reserve calendar until September 3, 1991. 

This procedure is consistent with Eastalco to the extent that case 
counsels against early suspension where the defendant knows it has a 
counterclaim to assert. Defendant will not be unduly prejudiced because 
it will either be able to assert its counterclaims or have to be content 
with its original classification. Any loss to the government resulting 
from the government’s inability to assert its counterclaims is minimal 
in light of the presumption that its original classification is correct and 
because, absent plaintiff's challenge, that classification would have pre- 
vailed at the time of liquidation. See 28 U.S.C. § 2639(a)(1) (1988). 
Plaintiff must now decide whether it chooses to dismiss the reserve 
cases or pursue them and risk losing on the counterclaim. Cf. Eastalco, 
14CITat__, 750 F. Supp at 1144 (“[llitigation involves some risks”). 

Once the pleadings are complete the Court will entertain a renewed 
motion to suspend. Alternatively, the Court will consider consolidating 
all three actions under rule 42(a) of the Rules of this Court. Until the 


Federal Circuit decides the appeal in Eastalco or the Court amends its 
rules to address this issue, the procedure adopted here appears to strike 
a reasonable balance between the parties’ competing interests. 


CONCLUSION 


Plaintiff's motion to designate court number 89-06-00336 a test case 
and suspend court numbers 89-12-00643 and 90-07-00358 is denied 
without prejudice. The Court denies defendant’s motions for stays in 
court numbers 89-12-00643 and 90-07-00358. Plaintiffis granted until 
September 3, 1991 in which to file complaints in court numbers 
89-12-00643 and 90-07-00358. 
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